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such manufactured items on a con-
struction job is covered. 

970.2208 Equal employment oppor-
tunity. 

The equal employment opportunity 
provisions of 48 CFR subpart 22.8 and 
subpart 922.8 of this chapter, including 
Executive Order 11246 and 41 CFR part 
60, are applicable to DOE management 
and operating contracts. 

970.2210 Service Contract Act. 
The Service Contract Act of 1965 is 

not applicable to contracts for the 
management and operation of DOE fa-
cilities, but it is applicable to sub-
contracts under such contracts (see 48 
CFR 970.5244–1). 

970.2270 Unemployment compensa-
tion. 

(a) Each state has its own unemploy-
ment compensation system to provide 
payments to workers who become un-
employed involuntarily and through no 
fault of their own. Funds are provided 
for unemployment compensation bene-
fits through a payroll tax on employ-
ers. Most DOE contractors are subject 
to the unemployment compensation 
tax laws of the states in which they are 
located. It is the policy to assure, both 
in the negotiation and administration 
of cost-reimbursement type contracts, 
that economical and practical arrange-
ments are made and practiced with re-
spect to unemployment compensation. 

(b) Contract exempt from state laws. (1) 
Some contractors are exempt from 
state unemployment compensation 
laws, usually on grounds that they are 
nonprofit organizations or subdivisions 
of State governments. Most states, 
however, permit such employers to 
elect unemployment compensation 
coverage on a voluntary basis. Under 
such circumstances, all existing or pro-
spective cost-reimbursement contrac-
tors shall be encouraged to provide un-
employment compensation coverage or 
equivalent substitutes. 

(2) It is also DOE policy that, prior to 
the award or extension of a manage-
ment and operating contract, exempt 
contractors or prospective contractors 
shall be required to submit to the con-
tracting officer a statement that they 
will either elect coverage or provide 

equivalent substitutes for unemploy-
ment compensation, or in the alter-
native, submit evidence that it is im-
practical to do so. If any exempt con-
tractor or prospective contractor sub-
mits that it is impractical to elect cov-
erage or to provide an equivalent sub-
stitute, appropriate Office of Contract 
and Resource Management, within the 
Headquarters procurement organiza-
tion, staff shall review that position 
prior to recommending an award or ex-
tension of the contract. If there are 
substantial reasons for not electing 
coverage or for not providing equiva-
lent substitutes, a contract may be 
awarded or extended. Headquarters’ 
staff review and recommendation shall 
be based on such factors as: 

(i) The specific provisions of the un-
employment compensation law of the 
State; 

(ii) The extent to which the estab-
lishment of special conditions on DOE 
work may have an adverse effect on the 
contractor’s general policies and oper-
ating costs in its private operations; 

(iii) The numerical relationship be-
tween the contractor’s private work 
force and its employees performing 
only work for DOE; 

(iv) The contractor’s record with re-
spect to work force stability and the 
general outlook with respect to future 
work force stability; 

(v) In a replacement contractor situ-
ation, whether or not the prior con-
tractor had coverage or suitable sub-
stitutes; and 

(vi) The particular labor relations 
implications involved. 

Subpart 970.23—Environment, 
Conservation, Occupational 
Safety, and Drug Free Work 
Place 

970.2303 Hazardous materials identi-
fication and material safety. 

970.2303–1 General. 

(a) The Department of Energy regu-
lates the nuclear safety of its major fa-
cilities under its own statutory author-
ity derived from the Atomic Energy 
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Act and other legislation. The Depart-
ment also regulates, under certain spe-
cific conditions, the use by its contrac-
tors of radioactive materials and ion-
izing radiation producing machines. 

(b) The inclusion of environmental, 
safety and health clauses in DOE con-
tracts shall be made by the contracting 
officer in accordance with this subpart 
and in consultation with appropriate 
environmental, safety and health pro-
gram management personnel. 

(c)(1) For DOE management and oper-
ating contracts and other contracts 
designated by the Procurement Execu-
tive, or designee, the clause entitled 
‘‘Conditional Payment of Fee, Profit, 
and Other Incentives—Facility Man-
agement Contracts’’ implements the re-
quirements of section 234C of the 
Atomic Energy Act for the use of a 
contract clause that provides for an ap-
propriate reduction in the fee or 
amount paid to the contractor under 
the contract in the event of a violation 
by the contractor or any contractor 
employee of any Departmental regula-
tion relating to the enforcement of 
worker safety and health concerns. The 
clause, in part, provides for reductions 
in the amount of fee, profit, or share of 
cost savings that is otherwise earned 
by the contractor for performance fail-
ures relating to worker safety and 
health violations under the Depart-
ment’s regulations. 

(2)(i) Section 234C of the Atomic En-
ergy Act states that DOE shall either 
pursue civil penalties (implemented at 
10 CFR part 851) for a violation under 
section 234C of the Atomic Energy Act 
(42 U.S.C. 2282c) or a contract fee re-
duction, but not both. 

(ii) The contracting officer must co-
ordinate with the Office of Price An-
derson Enforcement within the Office 
of the Assistant Secretary for Environ-
ment, Safety and Health (or with any 
designated successor office) before pur-
suing contract fee reduction in the 
event of a violation by the contractor 
or any contractor employee of any De-
partmental regulation relating to the 
enforcement of worker safety and 
health concerns. 

[65 FR 81009, Dec. 22, 2000, as amended at 68 
FR 68782, Dec. 10, 2003] 

970.2303–2 Contract clauses. 

(a) When work under management 
and operating contracts and sub-
contracts thereunder is to be per-
formed at a facility where DOE will ex-
ercise its statutory authority to en-
force occupational safety and health 
standards applicable to the working 
conditions of the contractor and sub-
contractor employees at such facility, 
the clause at 48 CFR 970.5223–1, Integra-
tion of Environment, Safety and 
Health into Work Planning and Execu-
tion, shall be used in such contract or 
subcontract and made applicable to the 
work if conditions in paragraphs (a)(1) 
through (3) of this section, are satis-
fied: 

(1) DOE work is segregated from the 
contractor’s or subcontractor’s other 
work; 

(2) The operation is of sufficient size 
to support its own safety and health 
services; and 

(3) The facility is government-owned, 
or leased by or for the account of the 
government. 

(b) The clause set forth in 952.223–72, 
Radiation Protection and Nuclear 
Criticality, shall be included in those 
contracts or subcontracts for, and be 
made applicable to, work to be per-
formed at a facility where DOE does 
not elect to assert its statutory au-
thority to enforce occupational safety 
and health standards applicable to the 
working conditions of contractor and 
subcontractor employees, but does 
need to enforce radiological safety and 
health standards pursuant to provi-
sions of the contract or subcontract 
rather than by reliance upon Nuclear 
Regulatory Commission licensing re-
quirements (including agreements with 
States under section 274 of the Atomic 
Energy Act). 

970.2304 Use of recovered/recycled ma-
terials. 

970.2304–1 General. 

The policy for the acquisition and 
use of EPA designated items, i.e., items 
with recovered/recycled content, is set 
forth at 48 CFR (FAR) 23.4—Use of Re-
covered Materials as supplemented by 
48 CFR (DEAR) 923.405(e) and by 48 CFR 
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